Gideon v Wainwright' is an icon of criminal procedure. The case, decided in 1963, established the constitutional right of indigent felony defendants to have counsel appointed to represent them in state criminal courts.2 To many, the Court's conclusion in Gideon was a long-awaited and obvious one. Indeed, Robert F Kennedy, then Attorney General, speaking at The Law School on Law Day a year after Gideon was decided, wondered whether lawyers even needed a constitutional determination to spell out appropriate professional responsibilities for representing indigent defendants.3 Given its status, then, one might find it somewhat surprising that I take issue with the case. I have set this task for myself, but I must be clear about what I perceive to be the problem with Gideon. I have no quarrel with Gideon's conclusion establishing the constitutional right of indigent defendants to appointed representation. That principle is, of course, why Gideon is famous. What I find problematic about Gideon is the basis of the Court's opinion. Gideon, I believe, represents a break with a kind of constitutional decisionmaking in the criminal procedure area-a break that has negative consequences.
criminal courts and the social and political legitimacy of American democracy. In short, the Court's jurisprudence in the early years reflected a remarkably consistent preoccupation with non-instrumental values concerning the public aspects of justice. While such publicregarding aspects of justice have not been disregarded as irrelevant to criminal procedure decisions following Gideon, they occupy a much less pronounced role. Instead, the later decisions reflect the impact of a jurisprudence that focuses its attention on the individual offender and his relationship to the Bill of Rights, often to the exclusion of the public's perception of the fairness of the criminal justice system's operation.4 I do not mean to make the grand argument that the Supreme Court, by moving away from a constitutional criminal procedure based on ideas of fundamental fairness in the Due Process Clause and toward incorporation, has created an illegitimate criminal justice system. I do mean to argue that there are costs to the change. One upshot of the shift is a jurisprudence that has little room for a discussion of issues that are important to the promotion of public confidence in the criminal justice system. This is unhealthy for the body politic. Diminished public support for the criminal justice system, taken to the extreme, can lead to diminished respect for the law and, thereby, less compliance with the law.5 Another cost of the change is that by looking away from flexible, forward-looking notions of fundamental fairness, the Court has hampered its ability to respond to important changes in the criminal justice system and the social and political shifts that have attended these changes. This inflexibility, at the end of the day, has affected the Court's ability to articulate whether criminal process is truly fair-which is, after all, the basic question of constitutional criminal procedure.6 A full treatment of this argument obviously extends beyond Gideon and the right to counsel. However, to illustrate the argument succinctly, in this Essay I focus on the relationship between the right to counsel as articulated in Gideon and the right to proceed pro se established by Faretta v California.7 Recent opinions indicate that self-representation is a site at which the clash between constitutional values directed at fundamental fairness and those directed at individual autonomy is highly contested.8 It is, therefore, an ideal example of the potential conflict between a criminal procedure based on broader notions of fundamental fairness and a procedure that has a more individual rights-focused foundation. The consequences of the path chosen in Gideon can be seen by comparing Faretta to Gideon and asking the following questions: Would the outcome in Faretta have been the same if the Court had consistenly pursued a constitutional criminal procedure based on fundamental fairness after Gideon? Would a different outcome in Faretta have served as a signal of a constitutional criminal procedure more fully focused on the production of fairness?
I. DUE PROCESS AND FUNDAMENTAL FAIRNESS:
A LITTLE HISTORY AND CONTEXT One hundred years ago, constitutional criminal procedure was an unknown field of law. Although the Bill of Rights, on which much of modern constitutional criminal procedure is based, mentions rules specifically relevant to criminal trials such as the Sixth Amendment's right to trial by jury and the Eighth Amendment's proscription against cruel and unusual punishment, the Supreme Court decided early on that the Bill of Rights applied only to the federal government,9 which prosecuted offenders very rarely.'? Until 1884, when Hurtado v Cali-forniaT was decided, the Supreme Court never reviewed state criminal cases.
Hurtado was charged in an information with first-degree murder. He was convicted, and he argued before the Supreme Court that the failure to charge him with a grand jury indictment violated the Four- teenth Amendment's Due Process Clause. The Supreme Court disagreed, but nonetheless engaged in an extended discussion of what due process means for criminal procedure. The justices did not decide on a single rationale, but importantly did decide that historical practice was not the only means of determining whether a procedure constituted due process of law, as earlier cases had suggested."2 The Court reasoned,
[T]o hold that such a characteristic is essential to due process of law, would be to deny every quality of the law but its age, and to render it incapable of progress or improvement.
On the contrary, we should expect that the new and various experiences of our own situation and system will mould and shape it into new and not less useful forms.13
After Hurtado, the Court began to place some constitutional limits on criminal process in state cases, and the vehicle for these limits was the Due Process Clause of the Fourteenth Amendment.
In the two decades that followed Hurtado, the Supreme Court did very little to disturb the constitutional rules governing state criminal trials. The early cases in which the Court did overturn state convictions concerned race discrimination in jury selection.14 Beginning in the late 1920s and continuing throughout the 1930s, however, the Court began to utilize the Due Process Clause of the Fourteenth Amendment to invalidate state criminal convictions. For example, in Tumey v Ohio,15 decided in 1927, the Court invalidated the conviction of a defendant accused of violating the state's Prohibition Act. The trial had been presided over by a mayor who was paid for his services only when he chose to convict.16 In Powell v Alabama," decided in 1932, the Court found, after reviewing the entire record of the case against two African-American defendants, that factors such as "the ignorance and illiteracy of the defendants, their youth, the circumstances of public hostility," the nature of the crime with which they were charged (the gang rape of two white girls), the inflamed sentiment of the community, and the failure of the court to appoint counsel, resulted in an unfair trial.18 And in Brown v Mississippi,19 decided in 1936, the Supreme Court invalidated the defendant's conviction by a Mississippi court because the conviction rested almost entirely on a confession extracted through torture.20
In each of these cases the Court made clear that it regarded public perceptions of the fairness of judicial proceedings as serving a critical function in establishing the constitutional standards for due process in a criminal trial. For example, the Court found irrelevant in Tumey that the evidence demonstrated quite clearly that the defendant was guilty of the charge against him; he was nonetheless entitled, the Court concluded, to an impartial judge in order to satisfy the requirements of due process.21 An independent adjudicator clearly advances a perception of fairness, even when accuracy is not served in the individual case.22 In Brown, the incredible level of physical coercion detailed by the Court makes concern about the accuracy of the confessions in the case unavoidable. Still, concern for public-regarding justice is evident in the opinion-a point soon made clearer in later cases.23 Similarly in Powell, the Court held that Alabama was required to appoint counsel for the defendants because the right to a lawyer was a "fundamental principle[] of liberty and justice which lie[s] at the base of all our civil and political institutions."24 The Court went on to 16 See id at 532 ("Every procedure which would offer a possible temptation to the average man as a judge to forget the burden of proof required to convict the defendant... denies the latter due process of law."). 17 hold that the "ends of public justice" required the trial court to appoint counsel for the defendants, "[h]owever guilty."25 Thus, while an accurate determination of guilt clearly constituted an aspect of fair treatment for the defendants in these cases, that important instrumental goal was not the only goal to be served by due process. The criminal defendant was not the only relevant stakeholder in determining whether a trial was "fair." Indeed, the Court in these early cases clearly deemed that the public, as well as criminal defendants, has an obvious interest in the fundamental fairness of the criminal justice system. Ideas about what I call a public-regarding notion of due process found their greatest proponents in Justices Cardozo and Frankfurter as the Court began to take constitutional criminal procedure more seriously. In various opinions, Justice Cardozo wrote compellingly about a public-regarding due process. He noted that the employment of a procedure is inconsistent with due process when its use violates "a principle of justice so rooted in the traditions and conscience of our people as to be ranked fundamental,"26 and when the procedure subjects a person to "a hardship so acute and shocking that our polity will not endure it."27 Similarly, Justice Frankfurter in later cases noted that due process includes procedures required for the "protection of ultimate decency in a civilized society,"28 and "a system of rights based on moral principles so deeply embedded in the traditions and feelings of our people as to be deemed fundamental to a civilized society as conceived by our whole history."29 This heady and inspiring language helped to form the basis of modern criminal procedure.
The rhetoric of fundamental fairness is not amenable to fixed rules. In fact, the flexibility of due process determinations of the early constitutional criminal procedural era was its hallmark. One concern, however, was whether the strength of a flexible doctrine that had produced such celebrated cases as Powell and Brown was also a weakness. While the values articulated in the opinions were weighty, the actual regulation of state criminal procedure was quite light.'0 The due process standards developed by the Court typically specified a case-bycase review rather than prophylactic rules. And while a public- 
220
[70:215 regarding notion of justice clearly is one aspect of the fundamental fairness approach to due process interpretation, the early due process cases pursued other goals such that identifying a systematic interpretation of due process from the cases is not an easy task.31 Some critics even claimed that the flexible fundamental fairness approach was simply another name for the personal predilections of individual justices. Justice Black was the foremost proponent of this argument in the nascent criminal procedure due process era.32 Justice Black was the author of Gideon.
II. GIDEON AND THE INCORPORATION TURN
Prior to Gideon, Powell v Alabama dictated that the state must provide defendants in criminal cases with counsel at trial only when fundamental fairness required it.33 In a series of cases following Powell, the Court developed a "special circumstances" rule in order to decide whether appointment of counsel was necessary. In each of these cases, the Court explained why counsel was necessary in that particular case to promote fundamental fairness.34 However, in 1963, the Court broke once and for all with the special circumstances approach and held that All that it is necessary now to decide, as we do decide, is that in a capital case, where the defendant is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, feeble mindedness, illiteracy, or the like, it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law. 34 See, for example, Chewning v Cunningham, 368 US 443, 447 (1962) (finding a right to counsel in a habitual offender proceeding because of the seriousness of the charge, the complexity of the issues, and the high possibility of prejudice resulting from lack of counsel); Hudson v North Carolina, 363 US 697, 703 (1960) (describing in detail how lack of counsel prejudiced the petitioner, and concluding that "the circumstances ... made this a case where the denial of counsel's assistance operated to deprive the defendant of the due process of law guaranteed by the Fourteenth Amendment"); Williams v Kaiser, 323 US 471, 474-76 (1945) (explaining that the complexity of the charges and defenses made the provision of counsel a matter of fundamental fairness).
the Sixth Amendment's guarantee of counsel for all indigent defendants is a fundamental right "made obligatory upon the States by the Fourteenth Amendment."35
To reach this conclusion in Gideon, the Court overruled an earlier case, Betts v Brady.> Betts was similar to Gideon in that the petitioner was a noncapital felony defendant who sought to have counsel appointed under the special circumstances rule.37 Given that Betts had been tried before a judge rather than a jury and that the case presented no complicated issues, the Court declined to find a violation of fundamental fairness.38 Justice Black dissented and argued that the Fourteenth Amendment automatically made the Sixth Amendment applicable to the states.39 His argument appears straightforward: Since the Court had already interpreted the Sixth Amendment to require the appointment of counsel for indigent felony defendants in federal cases, then Betts must also have counsel provided.40 Black lost the battle in Betts, but he won the war in Gideon. In doing, so he subtly shifted the basis for interpretation of the requirements of a fair trial. It is true that the Gideon Court's opinion includes language consistent with the fundamental fairness approach.41 However, instead of determining whether the right to counsel was "implicit in the concept of ordered liberty,"42 Justice Black's inquiry focused on whether "a provision in the Bill of Rights which is 'fundamental and essential to a fair trial' is made obligatory upon the States by the Fourteenth Amendment."43 Under this view, the Betts opinion was wrong in failing to conclude that the Sixth Amendment was one of those rights.
What is the consequence of this approach? Whether the decision is justified under the Sixth Amendment as applied to the states through the Fourteenth Amendment or as an interpretation of the Due Process Clause under notions of fundamental fairness, Gideon still gets a lawyer appointed to represent him at trial. Justice Harlan, who vociferously argued against incorporation in Gideon (and in other cases), still concurred in Gideon.4 It seems likely that Gideon's There are at least two problems that arise from the approach taken in Gideon. First, a constitutional criminal procedure grounded in the Bill of Rights rather than fundamental fairness risks inflexibility. Although the Gideon Court incorporated the basic principle of the Sixth Amendment to the states, the Court also began a practice extended in later cases of applying the provision to the states in the same way the provision was interpreted in federal criminal cases.6 This approach does not take into account the real differences between the federal and state systems and fails to account for "growth and vitality, for adaptation to shifting necessities, for wide differences of reasonable convenience in method."47 Second, although in Gideon the Court tied incorporation of the right to counsel to an articulation of values of fundamental fairness, a review of constitutional criminal procedure decisions in the mid-to late 1970s reveals that the Court abandoned the process of identifying fundamental values served by incorporating criminal procedure-oriented rights to the states in favor of a more dictate a right to counsel in all cases where there is a "possibility of a substantial prison sentence"). 45 We hold that when a defendant has made a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial, the Constitution requires that a State provide access to a psychiatrist's assistance on this issue if the defendant cannot otherwise afford one. 57 Id at 76.
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[70:215 committed to the individualized review of cases for "fundamental fairness" under the Due Process Clause of the Fourteenth Amendment. Nonetheless, the Due Process Clause is, for the most part, a sideshow. The Bill of Rights is the main attraction.
III. FARETTA AND GIDEON: A CLASH THAT ILLUSTRATES THE PROBLEM
Faretta v California, the case that establishes the right of criminal defendants to represent themselves at trial, is a prime example of the costs of the foundational shift in Gideon. Faretta was decided just over ten years after Gideon. The Faretta Court, in a 6-3 decision, held that the defendant's interest in autonomy required that he be allowed to waive his right to a lawyer and represent himself at trial. The Court located this fundamental right to self-representation in the structure and history of the Sixth Amendment, independent of the defendant's power to waive the right to assistance of counsel.58 The tension the Faretta holding creates with Gideon and public-regarding notions of fundamental fairness is clearly illustrated by comparing the following two excerpts from the majority and dissenting opinions. Writing for the majority, Justice Stewart stated:
There can be no blinking the fact that the right of an accused to conduct his own defense seems to cut against the grain of this Court's decisions holding that the Constitution requires that no accused can be convicted and imprisoned unless he has been accorded the right to the assistance of counsel. For it is surely true that the basic thesis of those decisions is that the help of a lawyer is essential to assure the defendant a fair trial.59
The Court nevertheless concluded that the defendant's right to be free from state compulsion to accept a lawyer he didn't want won out over the conclusion to which the weight of precedent pointed. Chief Justice Burger and Justice Blackmun in separate dissents argued vigorously that pro se trials would lack the elements of fundamental fairness, including the public-regarding aspects. According to Chief Justice Burger, the goal of ensuring justice, "in the broadest sense of that term," is ill-served, and the integrity of and public confidence in the system are undermined, when an easy conviction is obtained due to 58 "We do not suggest that this right arises mechanically from a defendant's power to waive the right to the assistance of counsel. On the contrary, the right must be independently found in the structure and history of the constitutional text." 422 US at 819-20 n 15 (citation omitted). 59 Id at 832-33 (emphasis added) (citation omitted). the defendant's ill-advised decision to waive counsel. The damage thus inflicted is not mitigated by the lame explanation that the defendant simply availed himself of the "freedom" "to go to jail under his own banner."w While it is certainly possible that a constitutional criminal procedure based on fundamental fairness rather than on an interpretation of the Bill of Rights, and specifically the Sixth Amendment, could have produced the identical outcome of Faretta, the Faretta majority's job would have been more difficult. The majority would have had to conclude that not allowing the defendant to represent himself would result in an unfair trial-a trial that offended the concept of ordered liberty. In so concluding, the Court would find that Faretta's interest in presenting his own case to his peersan autonomy interest that could be grounded in due process2 -outweighed other values protected by a due process analysis aimed at producing fundamental fairness, such as insuring the accuracy of the guilt determination at trial and promoting the appearance of fairness of the process to the public. In a case preceding Faretta, the California Supreme Court struggled through precisely this analysis and ultimately concluded that the right to self-representation is not automatically fundamental to a fair trial, although the court did suggest it was possible for a defendant to be prejudiced by the state's failure to allow him to proceed pro se and thus be a victim of a constitutionally unfair trial.63 In contrast, the Faretta Court's analysis was centered on a historical reading of the Sixth Amendment with no reference to due process values -an analysis that was deemed flimsy at the time by the dissenters64 and that appears to be considered unconvincing by a majority of the Court to-65 day.
This discussion of Faretta illustrates the two problems with the foundational shift I identified above. First, the Faretta analysis, 
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[70:215 grounded in the Sixth Amendment, is both prophylactic and static. It applies to all defendants who seek to represent themselves without regard to the particular circumstances of their cases. And because the interpretation of the Sixth Amendment is grounded in English history, which presumably does not change, there is no reason to expect that this analysis will change with innovations in the criminal adversarial process as they occur. Second, the Sixth Amendment analysis in Faretta pays no attention to the development of a theory of fundamental fairness as it applies to criminal cases. In particular, it completely ignores how self-representation in criminal trials will affect the public who views such cases-whether that public is the jury in the case or the wider public watching the case on TV66-and thus risks undermining public confidence in the criminal justice system.
IV. FURTHER PROBLEMS WITH THE BILL OF RIGHTS AS A CODE OF CRIMINAL PROCEDURE67
While I have demonstrated in a particular case why the failure to make due process analysis primary can lead to negative consequences with respect to the interpretation of the constitutional right to a fair trial, the Faretta problem is not unique in criminal procedure. Constitutional criminal procedure suffers in other areas as well. Police practices can and historically have been conceived in terms of fundamental fairness. Today, constitutional regulation of police practices is focused upon the Fourth and Fifth Amendments to the Constitution. The Court has generated opinions establishing important rights and attendant rules that protect criminal defendants under the Fourth and Fifth Amendments. Yet, as I show below, some scholars have argued that the "code" the Court has established is deficient in some respects. I believe that part of the blame lies in the failure to consider how the code establishes fundamental fairness in the criminal justice system as it pertains to police practices.
For example, Donald Dripps has shown68 that some abusive police practices are simply beyond the purview of constitutional review be- In another arena of police conduct, the production of confessions, the lack of a more robust due process jurisprudence also is evident. Beginning with Brown, confessions introduced in state criminal trials were governed by due process voluntariness standards grounded in fundamental fairness. Miranda changed all of this. Now, instead of a system that trains the attention of courts on the examination of police conduct and the consequent sorting between conduct that is "good" and "bad," Miranda's waiver and invocation system turns the focus of courts toward an assessment of ritual in which suspects sort themselves into groups of those willing to talk to police and those not.72 Although in theory due process voluntariness remains a viable method of judicial oversight of police interrogation practice, in reality courts do not appear to take this area of law very seriously. There have been extremely few reversals of convictions based on involuntariness by federal courts since Miranda was decided.73 Miranda's approach was tentially abusive, police methods"). [70:215 designed as a solution to the difficulties that courts were having in addressing coerced confessions once a decision was made that some pressure in interrogation was acceptable,74 but evidence indicating that the Miranda approach is not particularly effective is beginning to pile up.75 Despite the difficulties associated with due process voluntariness, perhaps courts should return to the task of actively reviewing police interrogation tactics. With better evidence in the form of videotaped confessions, for example, courts might be able to do a better job of review than they did in the past.76 There is a good chance that this approach will better assist vulnerable police suspects, a group that is currently disadvantaged vis-a-vis sophisticated and experienced suspects under the Miranda regime.77 Reasonable people will likely conclude that a procedure that helps the vulnerable is simply more fair.
CONCLUSION
The Gideon Court had a doctrinal choice to make when it decided to establish the constitutional right of indigent felony defendants to counsel paid for by the state. The Court's first option was to decide that counsel was necessary in order to fulfill the Due Process Clause's guarantee of fundamental fairness under the Fourteenth Amendment. The Court's second option was to decide that the Sixth Amendment guarantee of counsel already provided to federal criminal defendants should be extended to state criminal defendants. The Court preferred the second option, and I have tried to demonstrate in this Essay that it was a choice of consequence. Today's constitutional criminal procedure jurisprudence, located in rigid rules derived from the Bill of Rights, lacks the flexibility of the jurisprudence of the early era. Moreover, today's jurisprudence is much less concerned with public-regarding aspects of justice than the early cases were.
There is one more important consequence of the Gideon Court's choice to raise as the end of this Essay draws near. One of the hallmarks of the fundamental fairness cases was the assertion that a legitimate criminal justice system could not be defined solely by reference to truth-seeking values. Instead, the early due process opinions the incorporation turn, while admirable in many respects, has led the Court down a blind alley with respect to its ability to deal with race issues. To address these issues forthrightly, the Court must be more sensitive to institutional dynamics and to local and neighborhood culture.83 More openness to empiricism could also help the Court to assess the fairness or unfairness of particular criminal justice procedures along racial dimensions.84 And to accommodate the analysis, the Court needs a jurisprudence with flexibility that accommodates the interests of the public. In short, perhaps the Court needs to return to fundamental fairness. 
